
authenticated."' 

Third. iL i s  unclear t l l i l l  the Commission's previous concern with proleclii i$ 

coiisiimerb' pri\,ale informalion l i i l s  hwll addrewd.  Merely prohibiting compniiies from 

usins tlie consumcr informat~on contained in the database for purposes other I l lan 

compliance with thc nocal l  regularions \ u s  311 option for the C'ommission iii 1991. In 

fact t.uch n prohibition IS mandated by the '1CPA."' Still. as tlie Commission previously 

determined. a NDNC database poscs (he r isk of uiiscrupulous relemarketers misusinp 

consumer information coniaincd i n  the database." 

Finally. i f  the Commission wzre 10 adopt a NDNC l i s t  i t  w w l d  hrlve to evalu3ie 

the caiegories of public and privare enlilies tliai would liave the capacity to establish ;ind 

administer thc database."' The Commission previously concluded "that any [NDNC] 

database would iiot be a governmeni sponsored institution and would iiot receive federal 

funds or a federal coniract for i t s  establishment. operation. or maiiitenance."6' 

Accordingly. the use of rl FIT no call database would be conmry 10 the Commission's 

previous decision no1 io h a w  a government sponsored NDNC database. and would r a i x  

other concerns as discussed in section Ill below. And coilsidering the Commission has 

not presented an alreniative do-nor-call regime. the Commission musl give anorhei 

opportunity to comment on an! new proposal 

11. JMPLEMENTATION OF THE PROPOSED NATIONAL DO-NOT-CALL 
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DATABASE WOULD IMI'OSE UNCONSTITUTIONAL RESTRICTIONS 
ON FREE SPEECH. 

7111: Conii:iiasion 113s invited comments on w'lietlier ;I i ix ional  do-nor-cull 

In Cetirrd Huilsuii. the Supreme Courr established J foul-part test for ; i na l y~ i i~g  

[he constitutionality of a content-based commercial speech regulation: Firsr. to b'arrant 

;in! First Amendment proLection. t hc  regulated speech musl coiicerii lawful x r i v i t i e s  2nd 

iioL he misleading "' S e m t t d .  for the r t y l a r i on  i o  be upheld. the assened governmcnt 

interest in restricting the speech must be substantial. Uiird.  the government must show 

that i t s  speech restriction direcrly and materially advances thz asserted government 

interest. Fourfh. the go\)ernmenr niusr narrowly tailor i t s  restriction to the asserted 

interesr. so that there i s  a reasonahle f i r  between the ' ~ l l / l ' r l i e  yovernincnlal iiitsrest 

could be served as well hy 2 more limited reslriction on commercial speech. the cxcessi~e 

restrictions cannot survi\'e."f'7 The rhird and tourth prongs torm tlic heart ot the C'eii/ro/ 
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Hiri iJoi i  analysis. 

Thr  first step of Criirrcrl Hucisoir requires l i t t l e  discussion. The Ie1eni;irletin; 

calls thar  are subjcct to tlir. Cominissioii's proposed iiatiolial do-not-cull regimc beel, io 

offer truthful. non-misleading informarion ahour lawful comniercial transacrion. (To 

the cxrenr tlw cal ls ;ire fraudulent. ihe! can be rrgulined u'ithoui First .Amendme~it 

oh.iectiun under lederiil and state t r u d  piovisioiis.) 

Even assuming that the Commission's asserted inrerest in residential p r i u c y  i s  

considered substantial under the second part of the CPIIIWII Hircl.sovo,i tesi."' the 

Commission has no1 mer i t s  burden ol'sarisfying parts three and four of the Cefrrrnl 

H i i d ~ o i 7  analysis - whether rhe regulation direcrly and nixei~ ia l ly  advances tlic 

p w n m e i i t ' s  privacy intercsi. and whetlitr i t  is riairowly tailorcd to furrher tlic 

government's asserted goals."" 

A .  THE PROPOSED NATIONAL DO-NOT-CALL DATABASE 
WOCILD DISCRIMINATE BETWEEN COMMERCIAL 4 N D  
NONCOMMERCIAL SPEECH IN VIOLATION OF THE FIRST 
AMENDMENT. 

The Commission states that it i s  revisitin; the questioii of whether to adopr n 

national do-not-call database due IO "[plersistent consumel' cornplaiiiih regarding 

28 
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uiiwanied telephone sol ici~ations."~" The Commission's principal concern is the need to 

protect "consumer p r i v a ~ y . " ' ~  The proposed database. however. would not protect 

consumers from al l  unwanted lelephonc solicitations because i t s  application IS limited to 

crrrai i i  cornmerciiil c: i Ik7' ,Although thc ii:ilionrll do-iioi-call darabasz purporis io  

regulate al l  "telephone solicitalions."'i the TCPA's dcfinirion of "relephone solicitation" 

excludes calls from nonprofit organizations: "a telephone call  or message for the purpose 

of encourarinf the purchasc or rental of. or investment in.  property. poods. or services 

but such term does nor include a ca l l  or message . . . IO any person with whom the cdler 

has an estnblished busines, relalionship. o r ,  . . by a tax exempi nonprofit organizatiuii."-' 

The exemption for nonprofit organizations "applies to religious and political 

organizarions that have likewise received tax  exempt status from ilie C'.S. government" 

and "extends to telephone solicitations made by telemarketers on behalf o f  tax-exempt 

nonprofit organizations."" 

The national do-noi-call database would thereibre be faial l )  underinclusive. Ii 

would regulale some commercial calls. bur would cxempr 311 noncommercial calls. 

including solicitations by telemarketers on behalf o f  nonprofit organizaiions. The 

disparate treatment of commercial 2nd noncommercial c:iIIs does not withsiand Firsr 

Amendment scrutiny. The Consiitution demands a "reasonable f i t ' '  between il apzecli- 

restrictive regulation and the povemmeni's asserted goal."' such that the challenged 
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regulation advances tlir go\eriiment'h iiitereit '.ir 3 direci and material w ~ y . " ~ '  A 

fuiid;imental mismatch between the :o\'ernment r e p h t i o n  and i t s  purported goal cd ls  

into quesrioii the sinceriry of the govertimi.ni's prof1cie.d jusrification and u i w s  tl ic 

specter thx the governmenl simply prefers somc speakers io others. 

Indeed. the  Supreme Courr struck down ;I regulation that drew a comparable 

distiticlioii between commercial mid noticommcrcial speech. In  Discoven Ncnwl-k. ;I 

city ordiniiiice banned commercial newslack, hut perinitred noncommercial newsracks on 

sidcwalks. l ' l i e  Court acknowledged that the ci1y.s concerns Jbour the safety and 

ilestlietics of i t s  sidewalks were Iq i t imate.  but concluded that those concerns applied 

equally IO commercial and noiicominetci,il newsracks: "a11 newsracks. regardless of 

whether they contain commercial or noiicommercial publications. are equally ill fault."'" 

As  the Court noted. the banned coinmercial newsracks were .'no greater an eyesore" than 

the iio~icotiiinercial i iewsriicbs perniitted to icindti i  oii rhc city's sidewalks."' In the 

absence ol distinction herueeii 111s comi i ierc i i  and nonconimcrcial newsracks that 

related to the city's interests. the Court refused to recognize the city's " b m  assertion that 

the 'low value' of commercial speech"~justitied rhe categorical ban on commercial 

speech.'" The Court explained tliat the city placed "too much importance on the 

distinction between commercial and nonconiinercial speech." and that "the dtstiiictioii 

hears no relationship id~oi.\oei.c!. ICI tlir parrtculai iiiterests that the city 113s asserted. 11 i s  

thcrcl'oie an impermissible means 01 rcspotidiii: IO the city.5 admitredly 1egitim:irc 
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iiirerests."" 

The Court's analysis applies with equ:il force to the Commission's proposed 

i i i i~ioi ial do-iioI-call dntabasc. '111~ dist i~ icr io~i  betwCeii coinnierci31 a n d  noilcommcrci;~I 

tt.lephoni: c d s  in rhc propoczd do-liot-call datahasc i s  entirely unrelated 10 [ l ie 

Commission's corc concerii of prolecline consumer privacy. Like rhc newsracks i n  

Di.st.own Nerwoi-L. 311 relephone soIicitation5. regardless of  u hether they are comnlercial 

or noncommercial. 'are cquall> at fault" for inrruding upon consumer privacy." The 

allegcd intrusion in [he home i \  the same whether the unwanted solicitarion comes from n 

Ieleinarketer seeking a contribution to a charity or from :I company oflering services. 

Norliiii_r suggests that the (:ommission believes that the prohibited calls are more invasive 

of privacy than the non-prohibired calls. and noujhere in the Norice does the Commission 

even ptirpon [o justify the regime', distinction berween commercial and n o n c ~ i n m e ~ i a l  

cal ls on this basis. Nor could i t .  for the dleged intrusion in the home is the same whether 

thi. unwanted so1icit;itioii comes lrom a telemarketcr seeking cl doniitioii LO :I elixir). ;I 

company introducing new services. or 3 I;mdsc;ipin; company offering ;I special de31 lor 

mowing a lawn. 

The court reached the same conclusion in Lvsqli! 1 ' .  N ~ N  J C V M ~ .  837 F. Supp. 

640 (D.N.J.  1993). iii which a lederal district courl enjoined enforcement o f a  Neu Jersey 

ban (absent the called part> 's  conscnt) on automared c~nimerc ia l  c ~ l l i .  c\pplying 

interniedi~~te scrulin! and relyin; heavily on L ) i . w i w n  Nenwi-k. rhe court held that [he 

Zovernment's inreresr in preserving the pr iwcy  of the home. u ' l i I le  valid. was nor 
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funliered by banning oiil) commercial ci i l lc hec;iuse both coinmercial and n o ~ i c o i n m e r c ~ ~ ~ l  

c.111~ "equally disrupi residential p r i u c !  

1prertcordt.d call>. 0 ~ 1 u s c  such c ~ l h  t l i rer l i r i l  [he privacc 01 the 1ho111t. J U S [  2 s  niucll 35 I I \ C  

~ ; i I l s . ~ '  The absence of an) w i d c ~ i c f  that  ihr C:IIIS subject to the do-not-call l i s [  are i ~ n !  

morc invilsivc or pri\,ac!, 11ia11 noi1commerci:il cdlls i s  dispositive 01 tl ie Firs[ ,Anieiidmtni 

:hn;ilysis. 

: iior was i t  funliered bh proliibit~n; onl!, 

Moreover. tlic (act t1i;it the  ~i;iiimiil do-not-ciill d;itab;ise would provide ;I 1~1.111h~i 

excmption lor all  ionc commercial calls directl! -undcrminelsJ and counteriict1sl" tllr 

:o\.ernnient's interest iii protectin: consumer privacy l rom relephone 

Bccaujc conhumers would continue to recc iw noiicornmerciiil ca lk .  includin; ca l ls  l rom 

telemarketers on behalf of nonprofit organizations. there is "little chance" t1i;it the  

nutional do-not-call database "can directly and inaterially advance i ts  aim."Bs 

Thc Seventh Circuit'$ opinion in Pcar.wr I.. Cdqor. 151 F.2d 397 (7th Cir.  1998). 

i s  directly on point. T h a i  ciise involved an l l l inoi\ siatute that iniide i t  unlawfiil for :I real 

e s t m  agenl to solicit a sale or listing of propeny from any owner who liad indicated 21 

desire not to sel l  the propeny. Relyin? heavil) on / ) iscoi~ci~ NeriwrX. the Seventh 
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C'ircuit held that the no-bol ic i~a~ion list rll issue \vas iinperinissihl) underiiiclusi\~e and 

l l ius \.iolated th? First Amendment.'' The Couit  held. for example. thar  hec:iiisc ' l i e  

disiincuon bzr\vccti terll i'biil16 suIiciirl~ion aid ortic~. ~ y p c b  ui xl ic i l r l i i o i i  15 IIOL p l c ~ t i ~ i O l c  

h e n 1  evidence iliat re31 estate solicitation poses a particular threat to residenti;tl 

plivacy." rhe speech restriction did 1101 "rrasonJbly fit"  the reason for the rest r ic~ ion. '~ 

Similarly. iii the abbence of cvidence thal thc led estate solicirarions at issue \vew 

p;irticularly iiivasive. "a incchanisin whereby homeowners can reject r e a  es~iitc' 

bolicitntions but not other kinds o i  solicitation caniiol be said to ;tdvance the interest iii 

residential privacy ' in a direct and material u,ay."'X" Finally. i n  light of the Supremc 

Courl'b commercial speech cases. Lhe Seventh Circuit disclaimed the ability to "place lllr 

inrerest in residential privacy :ibove the interesl in logical distinctions in speech 

restrictions.'"''' 

8. THE PROPOSED NATIONAL DO-NOT-CALL DATABASE 
WOULD VIOLATE THE FIRST AMENDMENT BECAUSE IT 1.5 
MOKE EXTENSIVE THAN NECESSARY TO SERVE THE 
GOVERNMENT'S INTEREST IN CONSUMER PRIVACY. 

A restriction on commercial speech may nor he "more exrensive than necessary to 

serve [lie interesrs rhar support it."'" The government must  show tl iai  I L L  iiiicrests caniioI 

he protected by a more limited regulation o f  speech." and bears the burden of 

demonstratins that a regulation has been narrowly lailored l o  the nssencd pi 
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i l l rere~~.Y' The Suprcme Court has "made clear that i f  thc Government could achieve i rs  

lnreresrs ill 3 mannei~ that does not restricf speech. or that restricts less speech. fhe 

(~;overnlnent must do so.""' Accordingly. the C:ourt has no1 hesiwed to str ike dowii 

replat ions of commercial speech that were more extensive than necessary to serve the 

government's asserted interests." 

The Cominission could implemenr alternarive regimes ro prOLL'c1 consumer 

privdc!, that \uould restrict less speech For euample. company-specific do-not-call l i s ts .  

wllich proleci consumer privac) by requiring rcleniarkercrs to place II consumer on the 

company's l is [  i f  the consumer asks not to receive further solicitati~ii.,. strike a better 

balance between consumer privacy and the First Amendment rights of telernarketers. 

Company-specific l i s t s  allow a customer acces5 to information from .I c:riety o f  sources - 

including information that the consumer may not have anticipated would inrerest h im - 

while providing the consumer with a n  ens! inechanism to protect his privacy from 

unwmred calls. Although the company-specific I i s ~  impose LI slightly greater burden oil 

the consumer to the extent that the consumer must respond once to each caller (as 

opposed to responding once by placing his name on the national l ist). this burden i s  

ourweiphed by the benefit to ihe consumer and relemnrketer alike of the free exchange of 



idea.')" 

Unlike the nitiional do-not-cdI datah;tw the compitny-specific I iq tc  :ir? ri:trImvly 

tailored 10 berve consumer privacy The nation~il do-not-call d:lrahitse reeinic pari t t \  \ b i t l i  

too broad a hrush. If rl c ~ i i s ~ i i i e r  rcccivrs a relcphone sulicilarion trom :I Ioc;il 

Imdsci~pitag compiiriy and responds h! s k i t i :  to bc included on ~ I i t  n;triund do-nor-cull 

l i s t .  ttot only w i l l  that laiidsc:ipirif cornpan! sullkr the consequences. bur b o  u,ill cvci-! 

oihet company t l id would ntlierwisc call  that consumsi~. In this !\:I). a l l  commercial 

callers arc peiialired for the conduct of I single actor. and the Firs1 Amendmenr riflits of 

i t  wide range of callers art. restricted. Such 3 broad sweep suggests that the Coinmission 

has not "ciirelully calculatc[d/ the costs and benetiis ssociated with rhe burden oti speech 

inipobed by rhe reyl i t t ion~. ' " '7 The cornp;iti~-5pzcific l is ts.  b! cor1tr;tsi. proreci i lw tree 

speecli rights of it company tIi3t wishes ro dissemiiiatu information to a consiimer until the 

consumer makes clear tl iar lic does iiot want to recei\e information from the company 

Ai the same rime. the company-specific l i s i s  adequately proteci a consumer's privacy 

because after receil'ingjusr one potentially unwanred telephone call. the cotisiimer can 

prevent all lurure c31k from thar comp;tn~ by simply requesrinp h i s  iiarne he itdded to the 

company-specific l i s t  

Other alternai ives to the national do-nn-call darabase. such 3s the use of caller 

identification devices and ser\'tczs tha t  block ci i l ls l rnm unlisted telephone numbers 

would l ikcwise adequxely prorect constimer pri! ;icy \vI i i Ic ;it [ l ie same rime preserve the 

frec speech rights of callcrs. 
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TILE I'ROI'OSEI) NATIONAL DO-NOT-CALL. DATABASE 
WOULD VIOLATE THE FIRST AMENDMEKT TO THE EXTENT 
IT WOLl12D k I A U  CONTENT-BASED DISTINCTIONS .4RIONG 
TYPES 01; COMhlEKCIAL SPEECII. 

C. 

Finally. to [ l ie  cx[ciit l h x  the Commission's telemarkeiing rules dl-ati, conteiit 

h x z d  disuncrions among types of commercial speech. they are subject to strict scrutin! 

iaihci- t l i a i i  LI C ~ ' I I I I . ~ I /  H I I ~ W I I I  ciii:ilysi\ u i d  x e  tiiicoiisti[iilion;iI 

"('onteni-based regutxion\ are presuinpti\ety itivalid."'Js Indeed "1:iIs i i  p e n c i l  

t i i i i t tc i .  .[tic Fiist Amendmen1 iiic;ins thar govcriimcnl h:is inn puuer to resliict e\pressioil 

hccausc 01 iis message. i t s  i d c x .  i l s  subject niiiLter. or i t s  content."'"" 

In R.A.  \'.. the Supreme Court addi.essed content-based restrictions within 

cxegories of "pi-oscrihable 5peech." sucli as [lie commercial speech at issue here.""' The 

Court noted that "when the basis for tlie c o n t m  discrimin:ition consists enliielv ofrhe 

vcry re3soii the entire class o f  ,peech at issue i s  proscribable. iio significant d a n p  of 

idea or viewpoint discrimination ex is ts . " to1  Wheii the content-based distinctions are 

roireiciierl to the reiison the speech is generally proscribable. however. the Court's oft- 

noied concerns of the dangers of content-based discrimination remain a i  the fore. 

Foi.examplc. ;ilthough a s t m  m;iy choose io prohihii o i i ly  t l u t  ohscciiir) \i liicli i s  

. ' [he iiiobt patently ollensi\r iii i t s  pruriciicc.' 11 mLiy iiol prohibit only that obscenity 

wli icl i  includes "offensive political messages.'."" I n  the commercial speech coniekt. 11i:It 
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inems tliiii althougli "a Slut? iniii\ c l io i~ iw to iegulale Ipricc ,idvertisiii: in otic iiidusrr!, hut 

iior 1 1 1  others bccwbe the i~ i s i ,  u t  iruutl (nil? 01 [lid cIi;It.iictcrisiic~ o cuiiii i ict~ciii l sp t t c l i  

thatlurt i f ies depriviiig t i  ot IiiII Fitst Airietidiiient prorxr io i i )  i s  iti i t s  b i c w  gienrct 

it State may nor prohibii "only that comnierciiil advertisin: thar depicts nien in i t  

dsmeaninp fdshioii.""" 

Courts. motc Iperiiitsi\'c ~ p p t ~ ~ : i c I i  ~o\ i ; i id  rcpi i lat ioi i  o t  coiiitncrci;iI \I>ercIi Ii:i\ 

hzzi i  ,lustilit.d priilcipnlly oil the groutid thiit cuintiierciill apeecli IS both "iiiore eastl> 

ierifi;ihle by i t s  disseminator" atid less likely to be "chillsd by proper iegul;ition.""" The 

regulation of commercial speech. therefore. "is limited to the peculiarly comniewiol 

harms that commtrci;iI sptecli can threaten - i , r . .  the r isk of deceptive or misleadin: 

advcrtisiti:."'"" atid [lie need to "pi~eser\ [ e ]  ;I laii barpiiiiti: proces5 ''l'Ji 1~0 i l i c  i . y l c n t  

thar the Commission seeks to dmbv distinctions among types ot commercial speech that 

:ut "unrelated to Ihe preservation of ;I fair b;iis;itning process." th? distinctions - "like :ill 

i j t l ier coilrent-based r e p l a l i o n  of speech ~ must be subjected 10 strict scrutiny."""uid 



cannor survive. 

, \ \ , . , ~ ~ l l ~ l ; l ~ ) ~ . o ( ' ,  l l b f l l ~ l  IIIx:o? 103'Ahl 

I ~ ~ ~ S I I I N ~ , T O ~ ~ I ~ ( ~ ~ ~ I I ( ~ I I I  I I l i B l O ?  10 ? ? A C l l 1 I .  ADOPTING h NATIONAL DO-NOT 
CALL DATABASE IN TANDEhl WITH THE FIC'S PROPOSAL TO 
ESTABLISH SUCH A DATABASE WOULD VIOLA'IE THE 
REQUIREMENTS OF THE TELEPHONE CONSUMER PKO'I'E<:TION 
ACT. 

111 Januai-y ol-thi \  year. the  FIT issued ;I Noricc of Proposed Ku lerna l i~ i f  

announciiig i t s  decisioii IO reexaininc i t s  teleniarketinp regulations. and requestin: 

coinmen1 on n proposal Lo establish il national darabase of consumers who do not wish to 

receive telemarketing calls.""' The FTC issued subsequent notices to provide additional 

deiail regarding i ts  proposal. and to seek funher comments on the implementation of the 

proposed scheme."" In September 2002. this Commission requesred comments 

regarding. inter a l i a :  [he propriety of  ietainiiip a company-specific approach i l rhe  FTC 

adoprs a ii;itiotial database:"' the extent to which the FCC may act in conjunction with [he 

F7C [o develop a national dawhase:"' h e  effecr 01 a comb~nation ofefforrs Ihc~\~eei i  [ l ie 

FCC and the FIT: ' I i  the wisdom o f  extending the FIT stiindards to companies subject to 

the FCC's jurisdiction. and the role the FCC should play in admini%crinF the database i f  

i t  does so;"' and any concerns that such collaboration would raise. such as an 

inconsistency be~wzen the requirements of  the Telephone Consumer Pr.;! 

[tie t7'C.i proposed l u l e s . ' "  

A:. :ind 
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(i, reflcct tlir rclativc costs ot p ~ m ~  idinp LI iiational. regloilal. State. or locaI 
l i s t  01. phoiic nuinhcrs 01 stihscrihers \rho object  to receivin: telephone 
solicitations: 

(i i) ret lcc t  thc reliiLi\,e C O L ~  of pimidin: such  l i s t \  on p:iprr or c l c c r ~ ~ o ~ i i c  
media; and 

(iii) iiol place 211 unrcasoiiable linsncial burden oil small busincsscs. ant1 

(('J consider ( i l  M'IietI ier tl ic iizecls 01 rclcnidrheters oper;ltiiif 011 J IIICLII I)LISI\ 
could be 
sucli directories are needed a ;in x l j t i i i c t  to database l is ts  prepared by area code 
:ind local e.kchangc p r e l i . " '  

These provisions expressly require the FCC to conduct ;in iiidepcndeiit inquit! 

m?t through speci;il rnarkinp of ar ta white pages directories. 2nd (ii) i f  

into the enumerated factors when adopting a national do-not-call l i s t .  and do not permit 

tlie FCC.' to delegate lulfi l lmenl of  that  duty to tli? FIT Congress has determined that the 

FCC must consider those issues. aiid issuing regulations that require carriers subject to 

the ~.'('C's~jurisdiction to adhere to the FI'Cs rules would not be sufficient to meet those 

rqt i i icments - -  eve i i  i f  the FTC itself had evdiintcd tlie siimr or similiir fJctor\ This i s  

p;trticularly true giveii th3t the FTC's proposed rules have not yet been established. and 

the Commission cannot. therefore. effecrively evaluate the effect [hat  adopting identical 

rules would have on telernarketers operatinp iii different venues. Thus rhe Commission 

csniiot require companies sub-ject to i t s  jurisdiction to adhere to FTC do-iiot-call 

refutations unless. i i ~  a ininiinurn. il issue\ :in Kl'f<\l specifically seeking coinmenr on 

whether and liow the FTC'h final rules. once t l i o x  rules are adopted. meet the 

requircmrnta o f  section 217 

B. THE FCC CANNO'I' ADOPT THE FTC'S PROPOSED RULES 
BECAUSE THEY DO NOT MEET THE SUBSTANTIVE 
REQUIREMENTS OF SECTIOK 227. 
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Ewii i r  thc FCC' w r e  ahlc tocoiiduc[ h e  aixilysis required by $2?7(c ) (4 )  ;It t h i s  

t i t i i t .  i t  could not ;idopt tllc F1'C.s propot 'd  Iulcs b w w s e  thosc rules conflict i\iiIi 

scvei.al ot the subs[aiiti\e requirenirnus o i  sccrioii 337. 

First. the FTC's proposed rules cover enriuies on the national do-not-call database 

r l i ~ i i  arz cxprtssly excluded by sectioii 127. This Commission may esuablish :I nrltioii;ll 

d d t d x i x  '.rn compile .I l i s t  of telephoii~' ~nuinbers 01' residenuial subscribers who object IU 

i ece i~ in f  telephoii? \oliciu;iuions. and to niakc u 1 i ; i l  compiled l i s1  and px rs  t l iereof 

av:iilablt for purchssz.'"'' The FK. i n  ContrasL. has proposed rules [hat are no[ l imited uo 

'residential subscribers.' but instead sweep more broadly. including outbound 

relcmlrrketing cal ls 10 any "person'. who has indicated a desire IO be included in the 

i i i i~ionii l  database (01. has expressed 3 desire nor 10 receive calls from the specific 

lelcmnrkerer) "" "I'ersoii'' i s  dcfincd iis '.311) individu;il. y o u p  unincorporated 

iissoci:i!ioii. limited or geiieral partiiership. corporation. or other business cnrir\. '"" Thus. 

oii their face the F I T ' S  rules go well beyond those this Commission is authorized to 

:idopt. And although the FTC's proposed rules do exempt sonie forms of business-to- 

business telernarkrtinp."' this pariial exemprioii 01 c a l l s  does not remove :ill noii- 

rilsiden~ial subscribcrs from thost requirsment~. Thus. idopriiig uhe l-TC'h p r o p o d  i.iiIe 

would exceed the rcstnctions th;ir section 327 pl;rces tipon the FCC's authority IO regulate 

telemarketing because i t  would require cornpanlea subject to the FCC's jurisdiclion to 
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refrimn from making relephonc s o l ~ c i ~ ~ ~ ~ i u i i s  i o  businesses and oilier non-residential 

teleplione subscribers. 

Thc ( 'ominis~ion c i~ i i i i o t  rccoiicilt: i l i i s  coiif l ici berweeii the FIT'S prdposcd inilcb 

and sectioii 217 by simply directin; [l ie companies subject ro i t s  jurisdiction to refriiin 

from calling only the residential subscribers !vIiose names appeir i n  the F I C  datcihase. 

because there ~vou ld  he 110 pracric;il me;1iis of rnakin; such ;I ditrinctioii. The NPA- 

Y X X s  assiFned to a phonc number do not r he ins~ l vcs  indicare whether 2 telephoiie 

iiunitier i s  that 018 rcsideniial subscriber or rl bu5iness. Nor has the FTC proposcd to 

include such data w'ith the numbers that iire stored in its  database."^' Indeed the FTC has 

iiot even explained how potential telemarketers could identify business subscribers i n  

order to comply with i ts  o w  limited exception for business-to-business ~311s .  

Accordingly. so long 2s the I-TC's proposzd rules continue io  include both residential and 

inon-re,idential callers in  the do-no~-call diiiiibase. the FCC ]nay not I ;~u ' fu l ly  rcquiiw 

entities subjecr to its jurisdiciion ro USK that dntaliasc. 

Adopting the FTC's proposed rules would also unlawfully inject [ l ie FCC into the 

replat ion ofcompanies' telephone solicitations otcustomers with whom the ciiller has 

an "established businesa rrl;~tionship."~" Congress has determined that calls 10 2 person 

with whoin the caller has auch ;1 relationship ahould not  bs considered "leleplione 

s~ l i c i t a t i on . "~ '~  and therefore are nor suh.ject to the restrictions the TCPA or i l s  
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implementing regularions place on such solicitations. The FTC. 111 contrrlsr. Ihas txpresal! 

declincd to adopr such an exception to i t s  do-not-call rules.'"' The FCC plainly lacks thil 

wt l ior i ty lo adopt this aspeci ot the FTC.s proposed rule. and could only la\vfull! 

p.ii.ricipdl< in the tTC's  do-nor-call danbase i f  11 expressly authorized c:illers to n n k e  rlii, 

c;ite=or! of crllls. 

The Fl'C's proposed rules iire JIW inconsisrent with the specific requiremenr, r l i r l r  

Congress enumerated in sectioii ?37(c)(3) .  As ihe Cornmission recognized in  i t)  

NPRM.':' that provision establishes twelve criteria thar must he met by any regulations 

the Commission adopts to establish a national do-not-call database. The FK'I proposed 

rule fails ro meet se\ieral of those criteria. and therefore cannot be adopted by the FCC 

For cxample. the FITS proposed rules violate section 217(c)(3 j (Kj ,  which requires 

any Commission rule adopring a national do-nor-call l i s t  to '.prohibit the use of such 

d.it;ihasc for m y  purpose other than compliance with the requirements of this section and 

ail! such State Iu\L. . , .'"" Husinesses' and tclemarketers' use of the dnuhiisc to comply 

with the R C ' s  regulations would violate this sectioti because use of the database for 

compliance with the requirements o f  another federal agency's r u k  u" n o i  m s c  under 4 

2 2 7 .  Because the same would be true of any national database created pursuant to ii 

separate federal statutory nndior regulatory regime. there i s  no lawful ~i i ; . i i i -  : ' ,. '.,''C 

IO share a national dnt;ihnse with thc FTC. Moreowi. the FTC I w ~  Tincr proposed iu u > <  

the nalional database [hat i l  establishes lor '.certain 'routine u s e l  thar aic generally 
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applicable to other FTC records system. . . lsuch as1 in law enfoicemenr investiyt ions 01  

proceedinrc conducred by the Commission or by other afencies or authori[ies 'e.:.. to 

derctiiiiiie w t i e t l ~ e ~ ~  a ir le~iiarkctsr i s  coiiiplyiiig with [hc do-not-call pro\ isioii o i t t i i .  

F K . 5  Telemarketinp Sales Kule). as well as other regulatory or compliance ma[ters or 

proceedinFs."'Z'' Such uses present an equally _elating conflict with rhc requiremenrs 0 1  $ 

227(c)(3)(K). 

The FTCs NPRM also fails LO satisfy otlier requirements of 9 227(c)(3). Ihut f u l l  

mi lys i s  i s  premarurr since the FTC's rules are n o t  final. Noiierhzlesa. the F('C should 

decline to act in  conjunction with the ITC to esrablish a single do-ii, 

only does tlie cumen[ NPRM f a i l  to meet the procedural requirements of section 727. 

imconcilahle differences exist between the F K ' r  proposed rule5 ;ma :he Congressional 

commands found in section 227. 

i i i i l  database. Not 

1V. ,A N A T I O N A L  DO-NOT-CALL REGIME POSES A N  UNDIlE BURDEN O N  
COMMON CARRIERS 

Thc TCPA states that . '[i If the Cornmission determines to require [a natiunal do 

no[-cnll] d;itahase. such regulntion shall . . .  require each common carrier providing 

rzlephone rxchangc service. i n  accordance with Iegulations presubscribed by tlie 

Commission. to inform subscribers for telephone exchange s2rvice of the opportunity to 

provide notifica[ioii. iii accordance with regularions established under  thia paragr;ipli. that 

sucli subscriber objects to receiving relephone solicirations.""" The Commission seeks 

comment on the codification ot this provision.'" The requirement to provide such 
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inntiticarion hiis the potential for heiiiy e~eedir ig l !  costly to camers. Thesc c o m  wil l  

ui l imatcly bc hornc hy telephone xhscr ibers  and inuil be considered i n  the 

Commissioii', ev;ilii;itioii 01 whzrlier the costs o( KDNC ou~\ic.i,oli tile bei iel i ls. T i  r Iw 

(:ommissioii w e r e  to adopt 3 NDNC daahase and implement this provision. in ode r  IO 

reduce the costs [lie Commissioii should only require ciniers to provide il one-rime 

i i i ) ~ i I i c : i ~ i i ~ i i  t i l  currei l l  subsci~iherh. Notiticduon to tururc subsciibers w i l l  be unncccssaiq 

bzcaux  rhcii previous carrier would atread! Iii~\t. noLilied (how auhscrihery 

The TCPA also stiires tli:it "li l l the Commission determines to require I:I n3tioniil 

do-not-call1 dawhasr. such rqulat io i i  shall.. .require each common carrier providing 

services to any person for the purpose of making telephone solicitations to notify such 

person of the requirements of this secrioii and the regulations thereundrr."l" Carriers are 

no1 u s u ~ l l y  awlre of a subscriber's intended use of i ts  service. Such notification could he 

i i i lwsiblc or cxtremel! cosrl! The pr;icticalir~ of this provision should be a fmor  in  the 

C'oinniissioii'h decision ;is I O  wheiher or 1101 io iidopr NDNC ptirsuanr Lo the TCPA. Thc 

Commission should also seek commeni oii Lht: implementation of this provisioii, 

THE COMMISSION SHOULD RETAIN, BClT SIJGHTLY MODIFY. I T S  
CURRENT TCPA RULES 

The Commission seeks coiiimeiii uti tliz cifccri\.enrss. or iieed lor modiliciilion. 01 

i l \  current rules ~niplcinentinf l t i c  'I'cl',A. A s  noled prcviousl!. WorldCom suppoi'ls the 

coininents being filed today hy Dhl.4 wi t t i  regard to lhese issiics.'ii WorldCom herehi 



WorldConi. l i i i  Commcnia 
CG D<,cicl hi, O"75 

Dccciiilicr 9 .  2002 
provides addilioiiil coinmenis 011 thc clttxrivenesa of conipsn!-specific l i s ts .  rhc benefits 

of '  predictive di:tlers. and sug:2estions and concerns rcfiirdinf he proposed reyl i i l ions o n  

the u s e  of predicti\e diders  

WorldCom also e ~ p l ~ i i i s  why the induslry is  unable at [his Lime to assess. or 

address. the impact tliar iiumher portability and number pooling may have on ths 

cap:ihilities ol'relemiirketers io  idenlify w'ireless numbers in order to comply with the 

K P ' A  

I .  COMPAN1'-SPECIFIC LISTS ARE THE MOST APPROPRIATE MEANS 
OF PROTECTING CONSUMERS FROM UNWANTED TELEPHONE 
SOLICITATIONS. 

Company-specific do-not-call l is ts  o f f i r  consumers an effective mechansim to 

s ~ o p  unwaiited telephone so1icit;ltions and otter significanr advantages ot'er NDNC to 

hoth consumers and telemarketers. Company-specitic do-nor-call regularions rlllow 

coiisumeis IO learn o t  new service offerinps or price reductions they may not l iave 

anlicipated. while prorectinf them from undesired repeat calls from a company. .4 

inessafe cannot truly he deemed unwnted  until i t  i s  received and rejected at leas[ once. 

Alrliough consumers may say they object to relephone soliciturions in  general. consumers' 

actions speak louder tliiin \\ords. The kict thdt one li;iII'ol~ household5 survcycd 

purchased ;I product or seri icr over the phone i n  the List  y e a  drmonstriites tliaL 

consumers respond favorably and benefit from teleplionc solicitations."' 

Company-specific do-not-call l i s t s  also 3110~' consumers to pick iind clioost the 
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compaiiier froin hh ic l i  the! \I 1511 I o  i sce ive  relephonc (olicirarioiis. The tact thi i l  

coilburner< apprecialz the ahiliry IO pick :ind clioo\t. tht. entities that coii~acr [hem is 

deinonirraled by 3 recent su rve~ .  l'lic niajoril!, ot rcspoiidents said that rht! rarc'l!. i i r i r r .  

01- from " r i m e  Lo rime" reqticsrd i i idi i idual orgaiii7.a1ioiis 1101 to call rliein a1 i o i n e . ' "  

A compmy h;is ;I srroiig incentive. in ;iddirion to re:uI;rtor), compliance. i i i i t  I O  

1cIern:irket :I coiisunier tli;iI 1135 spccificail! s t a i d  rl i; lr shc did not w'int r u  rcccive 

telephone solicitarioiis from i t .  Fui oiic. i1 preserves rcsources for sulici[alions ro t h e  

individuals that arc inorr apr to respond fawrahly ro the solici~ilt ioi i. Second. companies 

L I Z  a l w  Jware that igiiorinf a consumer's iequest could foreclose future busines5 

opportunities with Ihai coiisunier.ii" 

As such. MCI take?. great nieasures ro ensure that consuniers who specific:rll? 

express il desire not to be called by MCI are nor called by MCI. I n  addition 10 making 

verh;il requests during a siiles cdl .  consuiners can place their names and numbers 011 

M U S  do-iiol-call l is1 by elnailing M(Y1.s Cusroriizr S?i.vice or by calling ('usron1t.i 

Service v i a  a to11 free number ' "  MCI ~ ~ I K s  represent;itlvcs honor those request5 usin: :I 

siinple systematic process. MCl alsu providcs rhorouxh. rlnnual Irainiiig LO 115 

relemarketers on compliaiice with do-nor-call regulations and company policies and 

m;iintains a writlen policy as required by thc 1'CPA."' 
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C'onipany-,pecific l i s l s  also die bettei~ tnr consumers than NDNC becausc 

fulf i l lmeni of requesrs io be placed on such l i s l s  is  faster rhan with hQNC. Espericnce in 

the s i i l tes dcinoiisuiws that i r  can be inonil ib belueeii  w l ie t i  [h t  coiisuinei s i p s - u p  toi. ~l i r  

stiire do-iior-c;ill l i s i  and ihe requircd conipli:incc by companies. C'ompmp-alxcific 

rt'quesis ciiii he honored fai~ iniore quickly. Do-nor-call requests made to directly to M C I  

aiw iinplzmented iii ai  most IWC) ueeks. and otten within rweniy-four hours."" 

With regard lo the C'ommisioii's regulaiions concerning company-specific do- 

nor-call l ists. WorldCom ujould. however. like to take the opportuniry io su-onfly urge die 

Commission to revisit i t s  rules regarding how long 3 listing musl be retained oii ihc  

coinpan!J's do-not-call l is t .  The tremendous iurnover in telephone numbers means the 

l i s l s  bzcome quickly outdated."" Consequently. consumers who never requested Lo be 

placed on a panicular company's do-noi-call call l i s t  are beinc denied a poienrially 

\aluahle contact by that company. Moreover. telecornmunications markels are evolviiig 

a i d  expanding upidly. Companies arc conrinuously offering new and iiino\'ative producrs 

and services never dreamed of by consumers. Ten years i', therefore far too long a rime to 

deny a consumer information on a company's progress on ncu ol'fr'niics. 
- 

WorldCom suggests the required retention period should be no more than f i v e  

!ears. Markerers should Aso be permitted to cross-reference number. '.I 

Service's Rarional Clian:e of Address (NCOA)  sysrem iiiid ot l icr  d ~ : i  source5 L U J  \ ~ i i !  

thiu i i  number has not been reassipned 

11. THE REGULATION OF PREDICTIVE DIALERS IS NOT NEEDED AT 
THIS TIME, BUT IF REGULATED, IT SHOULD BE IN A MANNER 
THAT DOES NOT, IN EFFECT, BAN THE USE OR ELIMINATE THE 

~~~~~ ~~~~ ~ 
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BENEFlT OF PREDICTIVE DlALEKS. 

A predictive dialer i s  cusiomzr premise equipment t ha l  i h  attacllrd LO [he 

Automatic Call Distributor (AC'D)'" and used to iniriare the dialii ig ol'prz-determined 

ttlcphonc numbers iii a manner rhar makes efficient use of the s;iIcs associates' time. The 

di.iler cquipmenr rypicall) includes sofrware. known iis answerin; nuchine detection 

M M D .  which detects w l i c i i  ; ~ c i l I I  i s  received by a i l  answering machine rather than :I 

" l i ve"  person."' h l r l  uses predictive dialers in al l  ol i t s  telemarketinf CJII c e i i k r s  

locatcd in vrlrious srates.".' 

Predicrive dialers are 3 critical marketing tool because 86% to W G  of a11 

ourbound dialing does nor reach an actual person. Instead. [lie vast majority of calls are 

not answered. the line is busy. i t  reaches a voice messaging service. or an answering 

machine picks up the call."' Predictive dialers enable caller5 10 conserve resources and 

ro txger  i t s  personnel to calls where a person lias clctually been reached. The AMD 

component 01' predictive dialers i tse l f  has a substantial posirive impacr on productivity 

sincz over one-third of outbound cillls are pic led up by iinswering machines."' 

Additionally, predictive dialers reduce the risk of human error iii dialing. I n  

particular. predictive dialers assist companies in  ensuring that the teleplionz numbers on 

i rs  company-specific do-nor-call list. or other prohibited numbers. are not dialed. Before 

loading the numbers into the equipment. MCI runs the numbers against i t s  suppression 
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IiIes. which includes company-jpecific do nor c311 nun1hcrs and o t k r  numbers that 

i l iould not to be calltd. I f ; ,  number  IS iiot to be c;iIled. i t  wi l l  not he loaded inro Llis 

%?srcm and rhercfore will 1ior hs callzd. '" '  Fuit l ici~. dialers provide a method nl 

controlling tlic qu:iliry i ind accu i~c? 01 the c ~ i l l s  k i n g  nude. The  nyswm trosks which 

telemiirkctci~ handled which call. ;illowing for fii lure coaching and min ing.  This i s  

e~cecdinf lq iinponalil in in;iintaitiiitg rcfiiliilor! ComplianCt for il compail). Ih.it emplo!i 

thousands o f  relemarketers. 'The drarnulic reduction i t i  costs and enhanczd regularor) 

conipliance capabilities resulting lrorn tlir use of predictive dialers arc highly beneficial 

to mnsumers. telemxkerers. and iregul;itors 

Cognizant of the benefits of predictive dialer$. the Commission is concerned with 

the harm to consumers as II rtsi i l l  o f the potenli;tl for abandon calls and "dead air"  posed 

by this technology.'" Ai1 "abnndoned cal l" i s  a a 1 1  that i s  disconnected by the equipment 

;iflcr :I " l ive"  ~pcrson Iias x i w e r e d  the CJII because no calling party agent is avai l i ihle to 

h,iiidlc the caII.'I' "Dc. .id A i l '  i s  the t e ~  seconds 01 silence a called pamy m;iy experience 

as the call is being [ransterred to tho calling parry's agent.'"' The Commission szeks 

recommendations on whal approxhea i t  might consider 10 minimize any harm c;iused by 

the use of predictive  dialer^."^ Specifically. the Coinmission seeks comment on whether 

requiting a maximum settin! fur the abandonment rate on predictive dialers or requirin;. 


